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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

JOHN DAVIS, § 
 § 
Plaintiff, § 

 § 
v. §  CIVIL ACTION NO. 4:22-cv-00970-O 
 § 
INGA DOW, KELLER WILLIAMS § 
REALTY, INC., GARY KELLER, § 
and JOSH TEAM § 
 § 

 § 
Defendants. § 

DEFENDANTS KELLER WILLIAMS REALTY, INC., GARY KELLER, AND JOSH 
TEAM’S REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANTS’  

MOTION TO COMPEL ARBITRATION  
 

Defendants Keller Williams Realty, Inc. (“Keller Williams” or “KWRI”), Gary Keller 

(“Keller”), and Josh Team (“Team”) (collectively “Defendants”) reply to Plaintiff’s Response to 

their Motion to Compel Arbitration as follows:  

A. The Dispute Reaches the Validity of the Entire Agreement, and As Such, 
Must Be Compelled to Arbitration. 

As a preliminary matter, Davis agrees that the Agreement should control the arbitration 

analysis.1 At the same time, Davis tries to dispute the validity of the Agreement via his Complaint 

and the claims against Defendants.2 When, as here, the validity of the entire agreement containing 

an arbitration clause is at issue – and not just its arbitration provisions – then the issue of the 

agreement’s validity must be determined by the arbitrator. Dow v. Keller Williams Realty, Inc., 

 
1 Defendants have supplemented their Appendix to include a business records affidavit. Molina v. Collin Cty., Civil 
Action No. 4:17-CV-00017, 2017 U.S. Dist. LEXIS 176814 (E.D. Tex. 2017) (allowing party to cure is not prejudicial 
as it does not change the substance of the evidence); see also Exxon Mobil Corp. v. United States, 108 F. Supp. 3d 
486, 537 (S.D. Tex. 2015) (allowing cure with sworn declaration). 
2 For example, Davis claims that had he known of the allegations against him he would have negotiated the sale of his 
Keller Williams related and/or affiliated business interests differently and/or that the Agreement is invalid because of 
alleged non-disclosures by Defendants. 
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No. 4:21-cv-1209-P, 2022 U.S. Dist. LEXIS 159463, at *11 (N.D. Tex. 2022) (Ex. P, App. 0909–

0916); see also Nitro-Lift Technologies v. Howard, 568 U.S. 17, 20 (2012); Arnold v. Homeaway, 

Inc., 890 F.3d 546, 553 (5th Cir. 2018) (citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 

440, 449, (2006)); In re RLS Legal Sols., LLC, 221 S.W.3d 629, 630 (Tex. 2007). Davis is silent 

on this issue in his responsive brief. Because Davis disputes the validity of the underlying 

Agreement via his Complaint and his Counts III-VII against Defendants, the issue of the 

Agreement’s validity is for the arbitrator to decide. The Court need not consider the additional 

points raised in Davis’s responsive brief. Nonetheless, out of an abundance of caution, Defendants 

have addressed those arguments below. 

B. There Is a Valid Agreement to Arbitrate. 

Davis argues there is no valid agreement to arbitrate and challenges the Agreement’s 

arbitration provisions as ambiguous or by arguing there was no mutual assent. For example, Davis 

argues “the arbitration agreement at issue is ambiguous and silent as to the scope of arbitrable 

claims or the reach of the agreement over third-parties.” (Dkt. 42, p. 16). But these arguments 

relate to the scope of the Agreement rather than contract formation. Anderson v. Va. Coll., LLC, 

No. 3:12CV503TSL-MTP, 2012 U.S. Dist. LEXIS 130619 (S.D. Miss. 2012) (treating mutual 

assent as related to scope of arbitration agreement) (Ex. R, App. 0923–0928). Indeed, Davis does 

not challenge mutual assent to the Agreement or any other elements of contract formation.3 

 
3 Davis misrepresents Defendants’ argument regarding the relevance of the Employment Agreement, the Partnership 
Agreements, and the Regional Representative Agreements. Defendants present the alternative argument that if for any 
reason the Agreement were found to be invalid, the arbitration provisions in these additional agreements would 
likewise require arbitration. The parties agree that if the Agreement is valid, these other agreements are superseded. 
Davis lumps all the agreements together and contends that collectively, with reference to the arbitration provisions of 
these agreements, there is no mutual assent and/or meeting of the minds. But should these agreements come into play, 
the Court would need to determine whether there was mutual assent with respect to each individual agreement. Davis 
does not contest that there was mutual assent with respect to each individual agreement, instead he argues collectively 
there was no mutual assent. He presents no case law to support his argument that assent to multiple individual 
agreements must be determined collectively.  
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Therefore, a valid Agreement exists between the parties to submit the dispute to arbitration. As 

noted above, to the extent Davis challenges the validity of the Agreement via his Complaint, any 

dispute regarding the Agreement as whole must be submitted to arbitration. 

C. Davis’s Claims are within the Scope of the Agreement. 

As noted, Davis argues that the scope of the arbitration provisions of the Agreement are 

narrow or ambiguous. Specifically, Davis alleges that Section 8.11 of the Agreement must be read 

in isolation. On the contrary, it is appropriate to interpret Section 8.11 in context. See Sunergon 

Oil, Gas & Mining Grp., Inc. v. Cuen, No. 01-19-00998-CV, 2021 Tex. App. LEXIS 7054, at *1 

(Tex. App.—Houston [1st Dist.] Aug. 26, 2021, no pet.) (noting it was appropriate as principle of 

contract construction to determine the intent of the parties as expressed by the plain language of 

the contract) (Ex. S, App. 0929–0936). Here, arbitration is specifically referenced in Sections 8.10 

and 8.11 of the Agreement; disputes are defined in Section 8.10 and referenced in Section 8.11. 

These provisions contain a broad definition of a “dispute” reaching any controversy arising out of 

the Agreement. (Ex. A, App. 10); see also Prima Paint Corp, 388 U.S. at 397-98 (noting arbitration 

clause was “broad” when it applied to “[a]ny controversy or claim arising out of or relating to” the 

underlying contract). A broad arbitration clause reaches “all disputes between the parties having a 

significant relationship to the contract, regardless of the label attached to the dispute.” Pennzoil 

Expl. & Prod. Co. v. Ramco Energy Ltd., 139 F.3d 1061, 1067 (5th Cir. 1998). Indeed, a dispute 

need only “touch matters” that relate to claims covered by an arbitration clause to fall within the 

scope of the arbitration clause. Id. at 1068. In short, there is no ambiguity in the arbitration 

provisions of the Agreement with respect to the scope of arbitrable disputes. Further, Defendants 

have a significant relationship to the Agreement. Davis alleges that Keller and Team led 

negotiations on behalf of Keller Williams and/or Keller Williams related or affiliated entities that 
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culminated in the Agreement.4 As such, Davis’s claims against Defendants directly relate to the 

Agreement and fall within the scope of the arbitration provisions. Further, even if the Agreement 

did not apply, the Employment Agreement, Partnership Agreements, and Regional Representative 

Agreements would come into play, and Davis’s claims fall squarely within the scope of the 

arbitration provisions in those agreements as well.5  

D. The Dispute is Arbitrable under the Texas Arbitration Act or the Federal 
Arbitration Act. 

Davis alleges that the TAA exclusively controls the analysis and, pursuant to that statute, 

his non-disparagement allegations should be treated as personal injury claims, which cannot be 

arbitrated under the TAA. Notably, Davis does not have any claims for non-disparagement or 

personal injury. To the extent his claims address disparagement indirectly, those allegations are 

made in connection with his breach of contract claim (Count VII, paragraphs 130-137 of the 

Complaint) and his tortious interference with contract claim (Count VIII, paragraphs 138-143 of 

 
4 Davis alleges in paragraph 10 of the Complaint that “Keller Williams is a real estate franchise company, founded, 
owned and largely managed by Gary Keller. Davis is the former CEO of Keller Williams and former owner of several 
Keller Williams regions. Dow is a franchise owner. Team is the former President of Keller Williams.” Davis also 
alleges that Gary Keller was a principal in several of the partnerships and/or businesses that he separated from via the 
Agreement. Complaint para. 71. Davis also describes in Paragraph 17 and others that he and Gary Keller disagreed 
on the business/management strategy for Keller Williams. And each of his counts against Keller Williams, Team, 
and/or Keller make clear that he took issue with how Team and Keller were negotiating on behalf of Keller Williams 
or Keller Williams related interests in connection with the Agreement. See Dkt. 1, para 91-143. For example, he 
contends that Keller Williams, Keller and Team had a fiduciary duty as Davis’s “employer” to disclose information 
to him in connection with negotiations that culminated in the Agreement. Dkt. 1, para. 95. Based on his allegations, 
Keller Williams, Gary Keller, and Team have a significant relationship to the Agreement. 
5 For example, the Employment Agreement alone applies to any dispute between Davis and KWRI, requiring Davis 
to submit “any claim, dispute, or controversy of any nature whatsoever, including but not limited to tort claims or 
contract disputes (‘Claim’), between the parties to this Agreement . . . arising out of or relating to [Davis’s] continuing 
employment with [KWRI] or the termination of such employment and/or the terms and conditions of this Agreement, 
including the implementation, applicability and interpretation thereof, shall be resolved [by mediation and/or binding 
arbitration].” (Dkt. 33; Exhibit B, ¶ 7.17.4, App. 22-23). Stated differently, the arbitration clause in the Employment 
Agreement is also broad enough to cover any dispute that John Davis has with KWRI or its employees, officers, and 
agents, independent of any of the arbitration provisions in the Partnership and Regional Representative Agreements, 
which also require arbitration and are similarly broad enough to encompass Davis’s claims. 
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the Complaint). Simply put, this is not a personal injury case.6 The Court need not decide whether 

the FAA or the TAA applies because under either one, arbitration is appropriate.7  

Davis also argues that tort claims are excluded from the scope of the arbitration agreement. 

First, this is not a tort case: Davis brings a claim for breach of contract, and all of his alleged torts 

relate back to the Agreement. See Crim. Truck & Tractor v. Navistar Intern., 823 S.W.2d 591, 

594-95 (Tex. 1992) (contract does not create fiduciary relationship, nor is breach of contract a 

tort); VDV Media Corp. v. Relm Wireless, Inc., No. 3:05-CV-1877-H, 2006 U.S. Dist. LEXIS 

7315, at *5-6 (N.D. Tex. 2006) (noting “[w]hen determining whether a tort claim falls within the 

scope of an arbitration clause, the district court must focus on the factual allegations in the 

complaint, not on the nominal characterization of the legal cause of action.”)8 (Ex. T, App. 0937–

0939). Second, the Agreement does not exclude tort claims from its arbitration provisions. On the 

contrary, the Agreement states that disputes are subject to arbitration even if they are not expressly 

 
6 Under Davis’s theory, any claim that allowed for the recovery of non-pecuniary damages would be a personal injury 
claim excepted from arbitration under the TAA. The Waste Management case requires no such result.  See Waste 
Mgmt. of Tex., Inc. v. Texas disposal Systems Landfill, Inc., 434 S.W.3d 142, 154 (Tex. 2014).  
7 Davis contends TAA exclusively applies. However, although the Agreement references the TAA, it also references 

Texas law generally, and in such circumstances, courts have found that it is appropriate to apply the FAA. Cf. L & L 
Kempwood, 9 S.W.3d 125, 127 n.16 (Tex. 1999) (quoting Capital Income Props. v. Blackmon, 843 S.W.2d 22, 23 

(Tex. 1992)).  The statutes are not mutually exclusive.  In re D. Wilson Constr. Co., 196 S.W.3d 774, 779-780 (Tex. 
2006) (“The mere fact that a contract affects interstate commerce, thus triggering the FAA, does not preclude 

enforcement under the TAA as well.”). The FAA applies here because (1) the agreement is in writing; (2) it involves 
interstate commerce; (2) it can withstand scrutiny under traditional contract defenses [under state law]; and (4) state 
law affects the enforceability of the agreement.” Id.  If the FAA does not preempt the TAA, the court has jurisdiction 

under both laws. Id. The Agreement addressed Davis’s role as CEO and his ownership interests in businesses or 
partnerships around the country. Davis admits that the parties reside in different states.  As such, this this dispute 

involves interstate commerce and the FAA applies.  See L and L, 9 S.W.3d 126-27 (noting interstate commerce when 
parties to contract reside in different states).  Alternatively, if the Court agrees with Davis’s argument regarding 
signatures/personal injury, then the TAA conflicts with the FAA and the FAA would preempt it. See In Re. D. Wilson, 

196 S.W.3d at 799-80. 
8 “Even ‘narrow’ arbitration clauses may encompass claims other than for breach of contract,” and “the test for 
applying a contract’s narrow arbitration clause to a tort claim is whether the tort is “so interwoven with 
the contract that it could not stand alone.” Id. (finding that the plaintiff’s claim for misappropriation of trade secrets 
was nothing more nor less than an additional ground for breach of the Agreement and as such “clearly ‘[arose] under] 
the contract and [was] subject to arbitration”). Interestingly in Harvey, the Court even held that a nondisclosure 
agreement, which did not contain an arbitration clause, was expressly merged into and superseded  by the previous 
agreement that did contain an arbitration clause. Id. at *9–10.  

Case 4:22-cv-00970-O   Document 46   Filed 02/20/23    Page 5 of 11   PageID 1581

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=f172fbbf-1c78-441f-9bf9-d4d4707213db&pdteaserkey=h1&pditab=allpods&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4JCB-SWC0-TVX1-B240-00000-00&ecomp=zxkmk&earg=sr2&prid=46c4d256-3515-406a-9dfc-e160041414a1


DEFENDANTS’ ARBITRATION REPLY BRIEF 
Page | 6 

noted as being subject to arbitration in the Agreement. See Agreement Section 8.11 (Ex. A, App. 

10–11). Davis also incorrectly claims that the TAA requires an attorney’s signature to enforce an 

arbitration agreement. (Dkt. 42, p. 15). The case Davis cites, In re Godt, is distinguishable because 

that case involved a disagreement over the contingency fee arrangement between a client and her 

personal injury attorney relating to a personal injury case. In re Godt, 28 S.W.3d 732, 738-39 (Tex. 

App.–Corpus Christi 2000, orig. proceeding). Davis cites no other authority for his contention that 

arbitration agreements must be signed by counsel to be enforceable.  

E. Arbitration Agreements Are Not Unconscionable. 

Davis makes the sweeping and conclusory allegation that the arbitration provisions of the 

Agreement are unconscionable because they are one-sided. They are not, nor does Davis explain 

how they are. Further, Davis admits that during his protracted contract negotiations, he was 

represented by counsel. (Dkt. 1, para. 22-25). Davis also seems to argue that the arbitration 

provisions of the Agreement are substantively unconscionable because they limit discovery, 

require expedited resolution, and include requirement that the losing party pay attorneys’ fees. 

Davis cites no case law for his argument that these provisions render arbitration substantive 

unconscionable. His position is unsupported. See, e.g., Bell v. Koch Foods of Miss., LLC, No. 3:08-

cv-697-WHB-LRA, 2009 U.S. Dist. LEXIS 38003 (S.D. Miss. 2009) (noting Fifth Circuit has held 

that a loser pays provision in an arbitration agreement does not invalidate such agreement because 

“the question of which party to the arbitration will ultimately prevail at arbitration is subject to 

speculation only and, therefore, is not a basis to hold [an arbitration agreement] unenforceable.”) 

(Ex. V, App. 0949–0957); see also Am. Heritage Life Ins. Co. v. Orr, 294 F.3d 702 (5th Cir. 2002) 

(noting mere possibility that a party may have to share in the payment of the arbitrator's fees is not 

a sufficient reason to invalidate an arbitration agreement). In short, there is nothing in the 

Agreement’s arbitration provisions that is “sufficiently shocking or gross to compel the court to 
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intercede,” which is the standard for substantive unconscionability. Ski River Dev., Inc. v. 

McCalla, 167 S.W.3d 121, 136 (Tex. App.—Waco 2005, pet. denied). Finally, arbitration is not 

against public policy. It is well established that arbitration of disputes between parties is strongly 

favored under federal and state law. Prudential Sec. v. Marshall, 909 S.W.2d 896, 898 (Tex. 1995); 

see also Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 103 S. Ct. 927 

(1983); Toll Dall. TX, LLC v. Dusing, No. 03-18-00099-CV, 2019 Tex. App. LEXIS 3947 (Tex. 

App.—Austin May 16, 2019, no pet.) (Ex. U, App. 0940–0948).  

F. Arbitration of the Entire Dispute is Appropriate Because All Defendants, 
Including Dow, Consent to Arbitration. 

As noted above, claims against Defendants are clearly subject to arbitration. The remaining 

issue is whether it is appropriate to compel Davis’s claims against Dow to arbitration. On that 

point, Dow has consented to arbitration via her non-opposition to Defendants motion to compel. 

This disposes of the issue. Cf. Newman v. Plains All Am. Pipeline, LP, 23 F.4th 393, 405 (5th Cir. 

2022) (noting equitable estoppel is issue of “consent”). Alternatively, Dow is not a non-signatory. 

Given Davis’s role as an employee of KWRI during the time frame that Dow contends he harassed 

her, arbitration is required pursuant to the plain language of Dow’s License Agreements. See, e.g., 

Exhibit O, para. 20.02(a), App. 882 (plain language noting that an arbitrable dispute is one that 

arises between any member of Licensee’s Group (Dow) and Company (KWRI), among others, 

and their respective directors, officers (Davis), members, managers (Davis), employees (Davis), 

regional representatives (Davis), and the like); see also Ex. O, App, 829–831 (defining terms). 

Dow and Davis effectively have cross claims against each other related to Dow’s sexual 

Case 4:22-cv-00970-O   Document 46   Filed 02/20/23    Page 7 of 11   PageID 1583

https://advance.lexis.com/api/document/collection/cases/id/4G0W-9NW0-0039-42NW-00000-00?cite=167%20S.W.3d%20121&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4G0W-9NW0-0039-42NW-00000-00?cite=167%20S.W.3d%20121&context=1000516


DEFENDANTS’ ARBITRATION REPLY BRIEF 
Page | 8 

harassment allegations; any such dispute must be arbitrated pursuant to one or more of Dow’s 

License Agreements.9 

Alternatively, the application of equitable estoppel to compel the entire dispute to 

arbitration is appropriate. See id. at 404 (noting 5th Circuit Erie guess that intertwined-clams 

estoppel exists in Texas). Equitable estoppel may be used to require arbitration of claims involving 

a non-signatory defendant. Arthur Andersen LLP v. Carlisle, 556 U.S. 624, 631 (2009). 

Intertwined-claims estoppel is a form of equitable estoppel that applies “when a non-signatory 

defendant has a ‘close relationship’ with one of the signatories and the claims are ‘intimately 

founded in and intertwined with the underlying contract obligations.’” In Re Merrill Lynch, 235 

S.W.3d 185, 193-94 (Tex. 2007) (orig. proceeding); see also Hays v. HCA Holdings, Inc., 838 F3d 

605, 612 (5th Cir. 2016). Here, it is undisputed that Dow is a KWRI franchisee/owner of three 

Keller Williams® Market Centers, which allows her to operate under the Keller Williams® trade 

name, Trademarks, and System. App. 615.10 Because of Dow’s affiliation to Keller Williams via 

her Market Centers, she has a “close relationship” to Keller Williams. Cf. Newman, 23 F.4th at 405-

406 (noting close relationship can involve a “corporate affiliation” between a signatory and non-

signatory). The Agreement was the final say on the separation of Davis from Keller Williams in 

all respects. Dow’s allegations against Davis – which form the heart of his allegations against all 

defendants in this lawsuit – relate to Dow’s relationship with Davis during the time that he was an 

employee of Keller Williams and/or owner of various Keller Williams related and/or affiliated 

 
9 Davis contends that it is inappropriate to revisit arbitration pursuant to the License Center Agreements because Judge 
Pitman addressed that issue. But it was Davis who opened the door to such an analysis by filing in federal court. 
Further, as noted in footnote 1 of Defendants’ brief in support of arbitration, Judge Pitman expressly noted that in the 
Dow matter, there was no arbitration agreement in the record that had Davis as a signatory. That is not the case here.  
10 By way of example the Fort Worth License Agreement notes that Dow is the Operating Principal of this Market 
Center. App. at 614. The Operating Principal must maintain minimum ownership interests in the Licensee/Market 
Center, is considered the chief executive officer of Licensee/Market Center, and is individually bound by all 
obligations of the Licensee/Market Center. App. at 625-26. The Johnson County and West Fort Worth License 
Agreements contain similar provisions. App. at 740–41, App. at 837–38.  
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businesses. As such, pursuant to equitable estoppel principles, the arbitration of Davis’s claims 

against Dow is appropriate, even though Dow is a non-signatory to the Agreement.  

Finally, Dow’s sexual harassment claim against Keller Williams and Keller is already in 

arbitration, and Davis’s claims against her arise directly from those allegations. Compelling 

arbitration of the entire dispute will avoid inequitable result of four legal proceedings involving 

the same or similar parties, facts, and legal claims and that all arise from and relate to Dow’s 

inflammatory allegations against Davis. See, e.g., LDF Constr., Inc. v. Bryan, 324 S.W.3d 137 

(Tex. App.—Waco 2010, no pet.) (holding architect’s petition for writ of mandamus to compel 

arbitration of client’s claim for breach of contract was granted because claim was so intertwined 

and interdependent with the claims against a contractor and an interior designer that it was 

impractical to resolve disputes against them in arbitration without also resolving claim against 

architect); see also Grigson v. Creative Artists Agency, LLC, , 210 F.3d 524, 527 (5thCir. 2000) 

(“The linchpin for equitable estoppel is equity – fairness.”). 

G. Conclusion 

For the reasons set forth above, Defendants KWRI, Keller, and Team respectfully request 

that Defendants’ motion be granted and that the Court compel arbitration of this dispute. 
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Respectfully submitted, 
 

By: /s/ Kristin L. Bauer   
Kristin L. Bauer 
Texas Bar No. 24006813 
Kristin.Bauer@jacksonlewis.com  
Claire L. Cook 
Texas Bar No. 24086220 
Claire.Cook@jacksonlewis.com  
JACKSON LEWIS P.C. 
500 N. Akard, Suite 2500 
Dallas, Texas 75201 
PH: (214) 520-2400 
FX: (214) 520-2008 

ATTORNEYS FOR DEFENDANTS 
KELLER WILLIAMS REALTY, INC. 
GARY KELLER, AND JOSH TEAM 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing document has been served on 
all counsel of record in accordance with the Federal Rules of Civil Procedure on February 20, 
2023. 

 
Andrew T. Miltenberg 
Janine L. Peress 
Monica L. Narvaez 
NESENOFF & MELTENBERG LLP 
363 Seventh Ave., 5th Floor 
New York, New York 10001 
amiltenberg@nmllplaw.com 
jperess@nmllplaw.com 
 
and  
 
James Crewse 
CREWSE LAW FIRM, PLLC 
5546 Goodwin Ave 
Dallas, Texas 75206 
jcrewse@crewselawfirm.com  
Attorneys for Plaintiff 

 Michael Y. Kim 
Ericha Ramsey Brown 
Eduardo R. Garza 
THE MICHAEL KIM LAW FIRM, 
PLLC 
4236 W. Lovers Lane 
Dallas, Texas 75209 
mkim@mkimlegal.com 
erbrown@mkimlegal.com 
mnarvaez@mkimlegal.com 
egarza@mkimlegal.com  
Attorneys for Defendant Inga 
Dow 

 

 
 

 
/s/ Kristin Bauer  
Kristin L. Bauer 
 
 
 
 
4883-3016-7122, v. 6 

 
4883-3016-7122, v. 6 
4883-3016-7122, v. 6 

Case 4:22-cv-00970-O   Document 46   Filed 02/20/23    Page 11 of 11   PageID 1587

mailto:amiltenberg@nmllplaw.com
mailto:jperess@nmllplaw.com
mailto:jcrewse@crewselawfirm.com
mailto:mkim@mkimlegal.com
mailto:erbrown@mkimlegal.com
mailto:mnarvaez@mkimlegal.com
mailto:egarza@mkimlegal.com

